COMMISSIONLCR'S DECISION

OBVIQUSNESS: Rotary Engine

Similar rotary mechanism is shown in the prior art. Claims containing
the applicant's theorctical operation formula are refused.

Final Action: Affirmed.
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This decision deals with a request for review by the Commissioner of
Patents of the Examiner's Final Action dated July 7, 1976, on application
076,324 (Class 171-88). The application was filed on March 3, 1970,
in the name of Joe W. Tyrec, and is entitled "Rotary Engine With Internal

Or External Pressure Cycle."

This application relates to a rotary mechanism capable of operating as
a combination engine, fluid pump or fluid motor. Figures 1, 3 and 4,

showni Lelow, illustrate the applicant's arrangement.




In the Final Action the examiner rejected claims 1 to 7, 10 to 12 and
14 to 17. These claims were rejected for not being dirccted to an oper-
ative machine, and for not patentably distinguishing over the following

patents:

Canadian Patcnts
728,459 Feb. 22, 1966 Henry-Biabaud

711,935 June 22, 1965 Péras

United States Patents
3,034,484 May 15, 1962 Stefancin

2,423,507 July 8, 1947 Lawton

The Stefancin patent relates to rotary engines of the expansion chawber
type vsing heated gaseous pressure medium as the motive fluid. Figure 3,

shown below, illustrates the Stcfancin device.

The Lawton patent relates to pumping mechanism arrangement using reciproc-
able vanes eccentrically operable within a circular casing. Figure 2

of Lawton is shown below.




Péras and Henri-Biabaud rclate to rotary cngines which show that the stator
has onc more lobe than the rotor. Péras shows a two lobe rotor in a three

lobe casing and Henri-Biabaud uses a four lobed rotor in a five lobed casing.

In the Final Action the examiner referred to the citation drawing numbers
to show in detailed analysis the manncer in which the references show the

claims component elements, lle stated (in part) as follows:

The immcdiately followinpg discussion will again show that

claims 1, 6, 10, 11 and 15 do not define a patentable

difference over the patent to Stefancin, contrary to applic-

ant's arpuments. As pointed out in the previous Office

Action, the Stefancin patent shows a rotary engine having all

of the structural featurcs defined in claims 1, 6, 10, 11 and 15.
With reference to claim 1, for cxample, the Stefancin patent
tcaches a rotary cengine having a housing means (item 11), forming
an intcrnal surface mcuns (item 12), valve shaft mecans (item 13)
mounted in the housing and provided with an eccentric mcans

{(item 14), a rotor (item 15) journalled on the eccentric portion
for rotation about its axis whilc the rotor axis describes

a planctary motion relutive to the axis of the housing, the

rotor having projecting secaling mecans (item 77) disposcd inter-
mittently around the outer periphery of the rotor in scaling
engagement with the internal surface meons of the housing

therchy forming a plurality of varisble volume working chaabers
(items 60a, 60k, 60c, 60d and 60¢) beotwoom the rotor rond heous ng
means, and inlet and outlet passapes (items 63, 66, 6§, 65 and 70)
comnunicating with cach of the werking chambers disposed within
the eccentric valve shaft and rotor, with opening and closing

of the inlet and outlet passages to cach working chanber controlled
by rotation of the rotor rclative to the accentric valve shaft
means. The structurc defined by claim 1 is thus precisely the
structure tazught by the Stefancin reference, Detailed analysis of
claims G, 10, 11 and 15 show that the structural features

defined in these claims are also taught by the Stefancin reference.
As pointed out in previous Office actions, the addition of a
formula by which the maximwn number of cycles of the rotary mechanism
may be calculated does not provide a patentable distinction over
the prior art.

In his response to the Final Action the applicant reviewed the prosecution
of the application and supplicd definitions for patent terminology taken from
the U.S. Department of Commerce Gencral Infonmation concerning patents. His

response stated (in part):



Thc Tyrcc application contains only fcatnrce new and useihl,

l)lL' moans disclosed de claamed 1CJtux"x are h. ¢ over the
oripinal concept of serotor history of which Sicfancin

is a part.  (Iahibit Q@ and Frior Act V. U.R.7T. shows a clear
picturc in graphic forw, U.R.T. is Tyrce) sec Affidavit 1/30/74.

Prior art Stefancin at issue is being cited by ncw examiner D.
Lopan, taking facts as 1o the whole thereof, ont of context

as to Tyrce discloscd § claimed trae inteaded weaning.  Logan

is attempting to use a4 eress-.ection wiich is an 01d Desaipgn,

of which Stefancin wmay iave a lamited paient of a desien

means thercover... liowsver, sajd Stefancin does not contain

or disclosc a claim of a basic nature, with a feature to be

rcad as broad cnough to exclude others from us:ng said 01d Design...
Sce encloscd Fag. 1 Lilly 1915 as cxample of prior art 0Id

Nesign.

NOTI:  Tyrce claims now at issue, have already been Judged Basic
over 03d Design, sec now of record Tyree Patent #449,435 filed
under International Convention, on the same day as Canada, contain-
ing passed to issuc claims, exact to now at issue Canada, claims 1-
thru 18 definc the Tyrce invention in distinct and explicit teims
as required by Scc. 36 (2) of the Patent Act., Plesse also note,
Tyrce obstract wos smended and approved to fully conform to the
requirements of Rule 27 A of the Patent Rules, thus pointing out

the advance in the art, thus giving a bricf tebhnical descriprion

of the disclesurc indicat:ve of the utility of the invention §

the manner in which thas invention is distinguishable from all erher
inventions.

In Tyree Patente and Canada Application, Ni1/N defined speed of two

compuncils i.e. rotor and lwusing {(rotor - X! and housiig = X) Tyuse

main claim recads over Stefancin and all prior art, stating: '"a

rotor journalled on the cccentric portion for rotation about its

axis (YI) whilc the rotor axis (Xl) describes a planetary motion" -

(15 dcflnlng ithe working motion of the rotor, onc compouent, note, W{X')
(X )" is stating two motions to the rotor at the same 1nslan(c

causing 50 cycles per revolution, result: Nel/N causing C=IX* )

As 1 continuc the basic wording of the main claim I state:

- "relative to the axis (X) of the housing", this is deflining the

relative speed of two components, result is Nel/N where N is the

mmber of lobes in the QUTER component (not inner, as in Stefancin

and Lilly - prior art).” Tyrce claimed tecachings are clear and

distinct, basic concepticn and wording in main claim originally

drafted with working model irn hand, redurced to praciice, and having

pioneering functioning structure over all prior art.

Supreme evidence as to above N«1/N causing C..2x? is, housing (10)
Fig. 13 has, (by noting position of arrow) turncd only 288° and said
40 cycles before o repetition of eveats occurs, has taken place,
(proving above C=2X2) when s2id housing (10) compictes 3609 said

50 cycles will have taken, or C=2X2 please note, 10 cycles each 720
of movement, 72° x 5 chambers = 3509 or N+1/N where N is the
nunber of lobes in the OUTLR component giving 6/5 'relative --
planetary motion" us shown, described and clained in claim 1 and
claims dependent thercon.  Stefancin teaches 4/5 and N « limer
(samc as Lilly) §h010f01( N = 4/5 not 6/S like Tyrece disclosed and
claimed tcachings.



Claim 1 of the application reads as follows:

A rotary mechanism for fluid pumps, fluid motors, combustion
engines or the like comprising housing mcans forming an

intcrna’ surfacc means, valve shaf't means mounted in the

housing and provided with an eccentric mecans, a rotor journalled
on the cccentric postion for rotation about its axis while the
rotoxr axis describes a planctary motion relative to the axis

of the housing, the rotor having projecting scaling means disposecd
intermittently around the outer periphery of the rotor in scaling
enpagement with the internal surface means of the housing

thereby forming a plurality of variable volume working chambers
between the rotor and housing means, and inlet and outlet passages
conmunicating with cach of the working chambers disposcd within
the eccentric valve shaft and rotor with opening and closing of
the inlet and outlet passages to cach working chamber, controlled
by rotation of the roior relative to the eccentric valve shaft
means, wherein the maxinum number of cycles of the retary
mechanism per revolution is governed by the equation

C = 2x2
where C is the number of cycles and X is the number of working chambers..
We note that thc examiner has indicated that claims 8, 9 and 13 are directed
to 2llowable subject matter with minor amendments. Therefore the question to
be considered by the Board is whether the remaining claims represent a patent-

able advance in the art.

Considering the Stefancin patent we find that it displays an arrangement similar .-
to that found in this application. The Final Action indicates that the
structural fcatures of claims 1, 6, 10, 11 and 15 arc shovm in Stefancin. In

his response to the Stefancin refercnce the applicant states that the examiner

is vattempting to use a cross-scction which is an 01d Design, of which

Stefancin may have a limited patent of a design means thercover ---- llowever

said Stefancin does not contain or disclose a claim of a basic nature...."

To obtain a claim of a "basic nature' however, rcquires the necessary attributes
of novelty, utility and ingenuity. It is clear from the prior art that the
concept of rotary motors is well known for many yecars. Any patcntable protection
for this arrangement can only be for improvements to the basic design.

Therefore, we find that the applicant fails to show any novel concept in this

particular arrangement.



There was.considerable detailed argument with respect to the formula found
in claim 1. The examiner in the Jast two actions has stated that the
formula C= 2X2 docs not state a significant fact descriptive or definitive
of the invention. In his response to the Final Action the applicant
contends that:
Supreme cvidence as to above N«1/N causing c-2x2 is, housing (10)
Fig. 13 hLas, (by noting position of arrow) turned only 288° and
said 40 cycles before a repectition of events occurs, has taken place,
(proving above C=2X2) when said housing (10) completes 3600 said
50 cycles will have taken, or c=2x2 please note, 10 cycles each
72° of movement, 729 x 5 chambers - 3609 or Nr1/N where N is the
number of lobes in the OUTLER component giving 6/5 “relative --
planctary motion" as shown, described and claimed in claim 1 and
claims dependent thereon., Stefancin teaches 4/5 and N = inner
(same as Lilly) thercfore N = 4/5 not 6/5 like Tyree disclosed
and claimed teachings.
We are not convinced that this formula states any definitive or significant
description of the invention. It is morc along the lines of a scientific

principle. Scction 28(3) of the Patent Act prohibits the issue of a patent

for a mere scientific principle. This Section rcads as follows:

lo paten. shall issue for an invention that has an illicit

object in vicw, or for any mere scientific principle or

abstract thecorem. R.S., ¢.203, s.28.
We will now consider the claims. Claim 1 specifics thc component elements of
a rotary mechanism for pumps, motors or combustion engines and cnds with the
number of cycles, equation C= 2X2. As has been previously mentioncd the
componcnt clements are all shown in the Stefancin patent and in the Final Action
the examiner clearly specifiés the reference members to show these clements.
We have also commented with respect to the formula. In the circumstances we

find no basis for a claim to a monopoly on that disclosure. Claim 1, in our

view, is not dirccted to a patentable advance in the art and should be refused,

Claims 6, 7, 10, 11, 12, 14, 15 and 16 do not have any significant feature

over that of refused claim 1 and we also recommend their refusal.
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Claims 2, 3, 4, 5 and 17 axc directed to the cmbodiment indicated by

Figurc 14 of the applicant's drawing. The Final Action explained in detail
the rcjcction of these claims on the ground of inoperability, Tt was
pointed out by the cxaminer that Lawton discloses all the clements found in
these claims plus the necessary "anchoring members' to be operable. The
applicant has not madc any comment on the rejection of tﬁcsc cldaims in his
response to the Final Action. We find no rcoson to disagree with the
examiner that these claims would not produce an operative device and

reccommend that claims 2, 3, 4, 5 and 17 be refused.

In summary, we are satisfied that claims 1, 6, 7, 10, 11, 12, 14, 15 and

16 arc not directed to a patentable advance in the art over the references
cited by the examiner. Claims 2, 3, 4, 5 and 17 arc dirccted to an inoperable
combination. We recommend that the decision in the Final Action to refuse

these claims be affirmed.

As indicated ecarlicr claims 8, 9 and 13 will be considered for allowance
subjecct to minor ameadment. The wodificotions suggested by the cxaminer ase
the deletion of the formula and a change of the word Yengine" to f'mechanism.®
We arc satisficd that these claims, when presented in amended form, would

be directed to a patentable advance in the art.

o f7= 0
'.?: _/,. - o I/L
.. Hughes

Acting Chairman

Patent Appenl Board, Canada

I have revicwed the prosecution of this application and considered the
rcconmendation of the Patent Appeal Board. In the circumstances I refuse to
allow claims 1 to 7, 10 to 12 and 14 to 17. T will however, accept claims
8, 9 and 13 when presented in amended form as indicated by the Board.
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J.J.A. Gariepy
Commissioner of Patents

Dated at Hull, Quchec
this 16th day of June, 1977

Apent _for Applicant

J.W, Tyrce
3200 S.W. 100th Street
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