COMMISSIONCR'S DECISION

OBVIOUSNESS:  Underground I[rrigation System

An underground pipe having discharge outlets along its length is supplied
with water under pressure for the irrig.tion cycle and air pressure for

the purge cycle.

Final Action: Modified.

This decision deals with a request for review by the Commissioner of
Patcnts of the Examiner's Final Action dated February 20, 1975, on
epplication 140,475 (Class 299-4). The application was filed on

April 25, 1972, in the name of Robert Geffroy, and the invention is for
PEquipment For The Irrigation, Treatment And Feeding Gf Soils And Plants
By Underground Diffusion Of Fluids." The Patcnt Appeal Board conducted
a learing on February 25, 1976, at which Mr. P. Herbert represented

the applicant. At the hearing the applicant indicated that he would
submit funther evidence at a later date. Oa May 31, 1976 ve received

a model of the invention, as well as an affidavit from the inventor.

This epplication relates to an underground irrigation system which provides
scepage of water beneath the surface of the grecund. A pipe buried under

the soil surface supplics water under pressure;to disehargo ounlots loeutasd
along the length of pipe. These outlets are attached to the pipe by
coupling nipples which allow tiie fluid to diffuse into the ground. Figuie 1

below illustrates the invention.
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Claim 1 of the application reads as follows:

Underground cquipment for the underground irrigation, treat-
ment and fecding of soils and plants by underground diffusiom
of fluids, on ground which may have differcnt levels, having

at lea.:c one cock controlling an underground piping system for
underground distribution of fluids in the vicinity of the xoots
of the plants and being intermittently operational for about

2 to 10% of the time, said fluid being free froa any suspcnded
elements, comprising a plurality of underground fluid diffusion
points located along the piping system each kawing controlling
and regulating mcans, extraction means, and wderground porous
means providing underground access for the fiwid into the ground,
said controlling and regulating means determining the flow mate
at each point, said porous means prevents the re-eatry of
contaminants into said system.

In the Final Action the examiner refused the application as failing %o

disclose any patentable subject matter oicr the folloneing references:

United States
3,518,831 July 7, 1970 Tihbals

3,046,747 July 31, 1962 Timye

The Timpe patent describes an underground irrigaticn system comprising
an underground pipe having a plurality of discharge cartridges along the
pipe. These cartridges have a semi-rigid foam plastic area which allows
the water to seep through and be discharged into the surmounding soil.

Figures 1 and 2 of Timpe are shown below.
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The Tibbals reference shows a subterrancan irrigation system in which a
fluid supply conduit terminates in a header located below ground lIeovel.
This hcader has a number of fiuid distributing conduits connected te it
and cach conduit has a nunber of spaced fluid dispensing units along its

length., Figures 1 and 2 below are illustrative of this reference.
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Clain 10 of Tibbals reads as follows

An irrigation system for subterrancan installation comprising

an irrigating fluid header, a plurality of fluid dispensing units
for conveying irrigating fluid from said header thereto, at lcast
one of sajd fluid dispensing mmits having valve means incorporatbng
a moveable mewber positionally responsive Lo the pressure of the
irrigating fluid in said condurt means for controlling the rate

of fluid transfer from said conduilt means into the surrounding soil.

In the Final Action the examiner stated (in part):

Claims 6, 7, 8, 11, 12, 13, 15 and 17 stand rejected for
failing to define a patentable advence frow the above cited
references.  Said claims merely add various clements to the
rejccted claims such as a coupling, a clapper valve, a source



of pressurized gas for purging the system (the cited Tibbals

et al patent discloses a source of pressures liquid for

purging) and a pressure rcgulation. Such clements are commonly
known in fluid systems and an artisan is but expeccted to utilize
such ~lements when desirable or required. The addition of sucit
elements does thercfore not require any inventive ingenuity.

Claims 1 and 6 stand further rejected for not being supported
by the disclosure. The disclosure docs not describe the
system as 'being intermittently operaticnal for about 2 to
10% of the time'" nor that "thc orifice interpal wall smrface
includes a water repellant silicone",

The present porous outlet is not considered patentably
different from the porous outlets disclosed by the rcferences.
Timpe discloses that the porous material 33 precludes foreign
material, such as roots and particles of soil from enterimg
(column 3 lines 60-63). Tibbals et al utilizes the same
material which will protect against "any entry of impurities
comiag {rom the ground and against the penetration of roots'.
The present porous material docs therefore not have any
disclosed propertics which are different from the propertiecs
of the porous material discloscd by the references. In Tact
on page 6 of the present disclosure it is staied that "the
porous tube 348 can be nade of any rot-proof porous materiial
having a sufficient level of filtration and which docs net
allow rocts to pass through". Tre foregoing cpccificatians
certainly apply to the porous material of the references and
the presently discloscd porous material is therefore not
patentably different from the reference mater:ais.

The cited refercnces relice to underground cauipront lor
irrigation, treztnent and feeding of soil and plaonts and the
present disclosure does not disclose intermittcent operatiemn

for 2 to 10% of the time. Furthermore the Tibbals et al

pat-nt disclose a dispensing of Jiquids "at selection uniform
and controlled rates over extended periods of time in acrordance
with the needs of the so0il being irrigated in conjunctioe

with means for controlling the ratc of liquid emissron therefrom!,
It is clear from the foregoing quotation that Tibbals ot al

does have fluid fiow control mcchanisms as well as tinec control
mechanism,

The present porous clement cannot be considered diffexcent from
the porous elements of the above cited patents. As stated
above the present disclosure states that the porous tube 348
(the porous material) 'can be made of any rot-proof porous
materials having a sufficient level of filtration and which
does not allow paris to pass through'. Such watcrial has
exactly the same propertics as thc porous waterial disclosed
by the cited references; which allow the passage of liquid
but prevent the penetration of roots, The present «disclosure
does not describe any particular porous material which would
constitute an improvement over the matcrial used in the
reference devices.
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In his responsc dated bMay 20, 1975 to the Final Action the applicant
stated (in part):

In claim 1 of the present invention, the underground

porous mcans ‘prevents the re-entry of contaminants into said
system". This cssential featurc is NOT disclosed in Tibbals

et al. The attention of the Cummissioner is directed to column 4,
lines 60 to 75 of Tibbals ct al.and the beginning of column 5
wherein the "semi-rigid porous disc" must be "of sufficient
porosity to permit the passage of small silt and clay particles
therethrough under such increased flow rates®. It is submittted
that this “semi-rigid porous means' which pcrnits the passage of a large
flow and volume of liquids and sediment will also allow a

similar return flow into the system. Thus, the device of Tibbals
et al will allow sediment to re-enter the system. The device of
the present application will NOT allow any re-emtry of contanminants
into the system.

s

Tibbals et _al does not anticipate the purging system of the
present device, Tibbals et al uses a violent flow of liquid

which is several times the nornal flow of the lrgeid in the
system, to evacuate thc accumulating scdiment., This system iw

of a different structure, a diffcrant mode of gperation and is
based on an entirely different philosophy than that of the present
device,

The device of the present application uvtilizes = gas-blow
devicr, Inctead of rowovng tho sodu A0 dircotly, o «
the vater vhaeh s coat uned 1o oo proos oend du Leabator cloonis
after coch dnjoctaon,  fnis paoevenls the device Sxom beang ewpiled
by gravity, that is, by water floving to the low points 10 the
system and by the alr sucking ilhirough the soil @t the high poilats.
The method of cvacuatien taught in the present ¢pplication
prevents the external clogging of the outlet peres. One can
clearly sec that the purging wystem of Tabbals ¢t a) is based

on different principles that the system of the present application
and that the former does not disclose the latter process.

Claim 1 of the present application further rnguires a controlling
and a regulating means at cach fluid divisian point. In
contradistinction, reference is made to Figures 2 and 3 of

Timpe which discloses '"a foam plastic insert 33" as a diffusion
point which produces a drop-by-drop {low of water. Water sceps
through this insert through the myriad of tiny interconnected
cells to disperse into the ground.

It is submitted that it is impossible to obtain any regulation
and control of the water flow uhen utilizing the device of Timpe,
and it is especcially impossiblc to control the {jow in a pre-
determined ratio. The myriad of microscopic cells used in Timpe
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provides drop-by-drop scepage with no real flow control. Further,
the small apertures hold the smallest impurities in suspension

in the water or in the soil in the cvent of an inversion. They
thercfore may bccome clogged very easily.

The positive control system of Sealfire is not anticipated by

the use of a myriad of microscopic ¢ .11s of Timpe. It #s scen
that the use of a single orifice as a stable and reliable control
is not the same as a systcm of small cells allowing a daop-by-drop
seepage therethrough.

800

The porous elements of Tibbals et al as referred to by the Examiner
will allow sediment to pass through. The requirements of t:ke: porous
element of the Sealfire device dictate that sediment doesnwat: pass
through the adequate level of filtration. The porous elemnt: of
Timpe only allows water to seep through while the elements aff
Sealfire allow water to pass through freely and are contralled by
orifices 239, 439, 739 or 207d.

Tibbals et al has arranged its distribution of the water toa llow
sediment therethrough. The prefiltration occuwrs for large particles
only and it does not provide an essential part of Sealfire's clevice
which prevents re-entry of contaminants into the system.

This essential feature of the porous means of Sealfire has las:n
clearly set forth in the claims and is not present in Tibbah.

et al. If water, from which only the larger particles havelcen
removed, were passed through the porous elcments of Sealfire, the
device would be clogged after a few hours of operation. The

Sealfire device overcomes this problem and drawback of Tibbaks et al
by providing an improved porous means as sct forth in claim M.

The claims were rejected on the ground that they were "substantially antici-
pated" by the cited references. Prior to the hearing the agent was informed
that the reason for rejection was in effect obviousmess, and he agreed to

argue his case on that ground.

The question to be decided is whether the applicant has made a padtmntable

advance in the art,.

At the hearing the applicant emphasized that flow in his system is controlled
by "extraction means", 'connection means" and "porous diffusion mrcans',
Looking at the "extraction meons' as defined by the applicant, we find that

this relates to the size of opening in the supply conduit where the nipple



is inserted. Both Tibbals and Turmpc disclose an opening in the "I connect-
ion which is smaller than the supply condnit, and is in elfect an "cxliaction

means' in the same wenncr as used by the anplicant,

Considering the applicant's "connection means,'" we find that it is merely

a length of tube which connects the Mextractor means" to the diffuser head.
Use of a tube to control fluid flow between the conduit cpening and the
diffuser head by the applicant is no different than the flow control notches
(Figure 4, #64) of Tibbals, which is also located between the conduit

opening and diffuser head.

Use of a porous diffusion means is shown in both Tempe and Tibbals. The
applicant states on page 6 of the disclosure that "porous tube 348 can be
made of any rotproof porous material having a sufficient level of filtration,
and which does not allow roots to pass through, for example ef filtration
caramics or sintered stainless metals." Timpe states in coluwmn 3 line 57
that "the porous nature of plastic 33 enables this previously described
desired sccpage of fluid thexethrough and yet the plastic 33 is firn and
somewhat semirigid and of such consistency as to preclude foreign material,
such as roots and particles of soil from entering and cloggimg up the plastic.
The term "semi-rigid" is intended to mean that the plastir foam materialks:

are made from the same polymers as rigid foams but arc uswally lower in

density...."

We consequently conclude that thc manner in which the fluid is transmitted
from the supply source to the soil, regardless of whether it is termed
uflow" or "seepage' is similar in the applicant's arrangement to that shown

in both Tempe and Tibbals.



The applicant argues that his arrangement permits regulation and control,
somcthing which is not found in the citations. We note that Yibbals was
also concerncd with the maintenance of uniform flow, and discloses the use
of a spring loaded valve at each outlgt head or diapkragm metering arrange-

ment. These are intended to give uniform flow regulation over w large area.

It is also the applicant's contention that since the mrior art wes available
water, which requires prefiltering, that there is a possibility of thosc
systems becoming clogged after a few hours operation. On the other hand

since he uses fluid "free from suspended ~lements,' his own device will not
clog, Tibbals states the "porous disc 56 ... is constituted of sut”ficient
porosity as to readily pexmit the passage of multiples of normal flow rate of
water therethrough as well as to permit the ready passage of small silt

clay particles therethrough under such increased {low rates.'" Any uscr of
faubals system vould pre-filter the vater {o casure the reuoval of particle

¢+ -~ thet would not move throoch vhe daffvscer head und~r prersurce,  Siwilarly

voothe prywcy ex o devices uned Tlurd Uhoe [ior suspendel

porisclies,” then
there would be no problem with internzl clogging. It must be remombercd that

the daffuzinpg hoad of the prior art arrangemcats do not allow rod. hairs or

particles ol soil to enter and clog up thce plastic.

We do agree with the applicant that his purging systom using a gas-flow device
provides an advantage over the fluid purge arrangement of Tibbals. This
is particularly true in an area where different elevations are encountered

and the applicant's purging system overcomes the problem of Minversion."

On considering the differcnce between claim 1 and the prior art we find
that Tibbals discloses the basic elements of thé claim as well as their
relationship to each other. 1he cxaminer questioncd whether there was apy
support for the statement that the system was “intermittently opcrational

for about 2 to 10% of the time." In our view the operational time of any



system will be governed by many factors, such as soil conditions, typc of
plants, weathcr ctc, all of which require adjustment by the user. Therefore
the intermit:-nt operation proposed by the applicant does not add amy

patentablc feature, and claim 1 is not patentable over the prior art.

Similarly the featurcs added in depen&ent claims 2 to li and 14 to 17 are
not patentably significant in the light of the Tibbals reference. There is
no doubt that these claims show some modification to the: prior art, but

we do not believe such modifications display the necessary exercise of the
creative faculties of the human mind such as to werit the distinction .of

invention. In Niagara Wire Weaving Co. v Johnson Wire VWerks Ltd. (1939)

Ex. C.R. at 273 Maclean J. stated: "Small variations frow or slight madifications
of, the current standards of construction, in an old art, rawrcly are indicative
of invention; they are obvious improvemcnts resulting fram expericnces, and

the changing requirements of users.'" The modificationsin question are too

insignificant to risc fo the lever of invintion.

Pooew clnims 312 and 13 vhich apecify o0 g presswricnd greodin the piaing
system do relate to a vsceful subject natter which docs defisw a patentaile
advance 3n the art. By using pressuvired gas for purging ilve system the
applicant overcomcs the problem of “anversion'" which may occur when using
pressurized liquid as jis done by the prior art. In our vicw these claims

are allowable if they are drafted in independent form (mezent claim 12 depends

on claim 1).

We recommend that claims 1 to 11 and 14 to 17 be refused. We also recommend

that claims 12 and 13 be accepted if amended as indicated abeve.

)
A
CHAnl

G.A. Asher

Chaiiman

Patent Appesl Board
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I have revicwed the rccommendations of the Patent Appcal Board, and
concur in them. The applicant has six months from the date of this
decision to take an appeal under Section 44 of the Act, or to amend

as suggested by the Board.

<;:%<ZZ;5L23'75 Y.
rown
///; ing Comnissioner of Patents

LY

Dated at Hull, Quebec
this 7th day of July, 1976

Agent for Applicant:

Georges H. Riches § Associates
Suite 812-820

67 Yonge Street

Toronto 1, (Ontario)
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