COMMISSIONER'S LDECISION

OBVIOUS: Added Printed Matter Inciderio: to O0ld Combination
Salyiptttasetisaiaian

The addition of print«d numeral the pockL§3 ot
the pricr art tee holder i{or tne ali?n,q\gew use of keepln?
score, held to the cbvious in vicw o well known Fociet‘?n;‘
peg scoring devices such as the cpriliage noorve boards cited;

Ayt struc tusae,

keeping score using the prim: ar

FINAL ACTION: af{irmad.

IZX XXX 222 R RN

This declision denl: with o ot for review by the

Commissioner ol Patents of tuc bwarticr's Pival Action

dated Aprll ¢, 2972 on apolicat? oo 0.2 589, This applleation

was filed In the name of ferry .. Ay:e worth et al and refer

te "Golf Score lLarker",

In the prosecution terminatea Ly the Final Action the
examiner refused the =ub,ject roticr of the 2pplication
as not containing patentab’e cubiacl svitier over the prior
followe

and common knowledwes . The nrlor et ~lteg 1$ a

5]

Canadlian Patents

436,802 Sept. 10, 6 O QRG
469,439 Nov,. 1h, 190 Pwaegd
493,310 June 2, 194+ Stackhouse
555,174 CAprtl o1, 194t Toaburgh
667,9¢1 Augr, 6, 1963 hoatlonyi
United States Patent

3,289,928 Dec. £, 1716 Gould
Publication

Canadian Tlre Catalorue -~ Spripgard Sunmer 1968 - pp 211,

In the Final Action the cexaminsr zpplied the references

and maintained that: the counting avparatus of any one of

the references to Irocks, Tweed, Hteciihousz or Hoxburgh is

the mechanical ejuivalent of a tee aan holder aoparatus etc.;

it 1s considered that the rosition o i polnter with a

particular position relative to slots, holes or numbers for

use as a counter 13 common o:-dinary kKnowliedge, and the refer-

ences to Kowalczyk, Gould and the Canadlan Pire Catalogue



vere clted to shew that 1t 1o vt baown Lo ure Joops oo
holes for tee aupports ool o oo wbvlously Le used as
counting mecans.
In the aprlicant'c re.qonoe - of Jurr, idth and June
30th, 1972 he reauested canceliation of the claims and subimitu:
new c¢laims 1 and 2. In these aulions tne applicant maintained
that: the reference pntentrc ~how ocore keeplng devices for
the game of cribbaje; the device o tne application cannot be
used interchanreably with those ¢ the r=2Terence patents;
the ‘loops in golf capn or beits ore used for tee stovripge
purposes and that numbevii, them for use as score keeplng
devices would destroy thelr orlptnal purpose, and that the
prototype units have been placed an the rarket and are in
demand.
In view of the ruact that the applicant has, by requestiny
cancellation, declared po dnterert In the claims presently
on file the Board will nct consldder these claims; however,
new claims 1 and ¢ willl wve cvoniluicred on thelir merits.
The nature of the ailepred Yovention is fairly indlcecated
by new clalm 3 which reads.
A pelf score waridng device comprising a flat strip
of rlexible material fceldrg lengthwise and seualed
at the edres to form a pussare therethrough; anotha
flat strip ol the same materltal, somewhat narrower
than the folded strip, attached to the face of sald
folded stip at eaually spaced lines to form a
plurality of equal cavitie~ of circuliar segment
in shape, sald cavitlies beine of a sire to hold
freely the stem ot a standard relf tee therein; and
each of sald cavities relnp visibly numbered
consecutlvely, starsing wlth number one on the
first cavity; in combination with a standard polf

tee tor 1insertlnis inte said cavities as means of
indicating the sca e,



Refore passing to the determinuaticn of patentabiltiuy
of this combination the Beard arrees that commercial succesc
may assist in determining the presence of invention in
cases of substantial doubt, but in all ¢ases 1t must be
viewed with caution as such gsuccess may well be due to
causes extranecus to the invention,

The elements of the applicant's combination particularly
relied upon for patentability are, therefore, a strip of
flexible material having a number of circzular sepgment
pockets attached thereto, which pcckets are numbered
consecutively starting with number one at the first of said
pockets.

The references to Brooks, Tweed, Stockhouse and Roxburgh
disclose various types of paine boards with parallel columns
of holes 1n which a peg 13 manually advanced from a reference
point to count the total number of polnts accumulated during
the course of a cfibbuge game, “he hoies are usually grouped
in sequence of flve in number.

The references to Xowalczyk, Gould and the Canadian
Tire Catalogue basically illustrate that 1t 1s well known
to use loops or holes to store the tees. More specifically
the patent to Gould discloses a golfl cart accessory which
provides two sets of nuirbered wheels in conjunction with
a window to count geclf strokes during the course of a
game. The patent to Kowalec=yk shows a loop structure for
holding golf tees. The Canadian Tire Catalogue reference
shows a tee holder for twelve tees and a separate device

for keeping the game nccore.



Mirst 1t 1s clear thuat the only .itfference in the
applicant's device from the state of the ar$, L.e. the
reference to Kowalezvk is that the applicant has added to
the pockets indlcia in order of numerical sequence starting
trom one for the purpose of keeping score of the game 1n
progress.,

It 1s also clear that it 1s common in game scoring to
use markers in conjunction with pockets (holes) of a score
keeping device to record the score of a player, as for
example in the cited patent to Koxburgh in which the pockets
{holes) are numbered from 5 to 13% using every 5th indicia.
The reference and the like cited demonstrate that the use
of numerical indicila and markers to record game acores 1is
commonly used for the purpose presently in mind; as are other
devices such as a pointer positioned relative to slots,
holes or numbers for use as a counter.

Consequently, the applicant has used the prior art
tee holder structure and tees as a scoring device in
essentially the same manner as the well known pocket and
peg scoring devices, and the score is clearly indicated
whether or not the pockets bear numerical -indicia, keeping
in mind that the Roxburgh device carries such  indicla on
every 5th pocket. Thus, contrary to the holding of the
applicant, the presence of printed matter is merely a matter
incidental to the function or cooperatlion of the elements of
the prior art combination (as shown by Kowalczyk), and as a
score keeper, falling to provide any use which is not within
the capabilities of such combinatlon, or at least one which
would not naturally occur to persons desirous of using any

pocket and peg means for scoring.



As fitting the clreumstance anid insue declded In the

present case, in 51ddell v, Wickers, Gans & Co, (1800

7 R.P.C, £92 a test of covicunnress was put forward. "lIs

the invention so obvicus that it would at onge occur to

anyone acquainted wizh the subject uand desirous bf

accomplishing the end?” Also 1n Savage & Harrls (1896)

13 R,P.C. 364 at 370 the test of obviousness was set out

along, the lines: "The material question to be consldered
is whether the alleged dlscovery lles so much out of the
track of what was known before or not naturally to supggzest
itself to anyone thinking on the subject. It must not be

the obvious or natural sugpestion of what was previously

known." (emphasis added).

The Béard, therefore, is satlsfied that the applicant
has not made a patentable advance In the art in his appli-
cation of a well known scoring means te a golf tee holder.
While the idea mav well be meritorious it does not, in the
opinion of the Board, merit the distinction which warrants
a claim to monopoly.

The Board recommends that the decision of the examiner,

to refuse the application on obviousness, be upheld,
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i, Thomas,
Chalrman,
Patent Appeal Board.
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I concur with the findin-s of the Patent Appeal Board
and refuse to grant a patent on tlhe subject matter of this
application. The applicant has six months in which to
appeal this decision 1n accordapnce with Section by of the

Patent Act.

Deelslon accordingly,
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/l g !y -~ /, A.r-”'l
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A. M., Laildlaw,
Commissioner of Patents.

Dated at Ottawa, Ontario,
this day of August, 1972.
J,Kﬂ-« y g )

Agent for Applicant

Charles Krassov, Q.C.,
220 McEwan Ave.,
Windsor 11, Ont.
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